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No representation without taxation
There has been considerable "disturbance in the force" lately on the issue as to whether municipalities may persuade the
provincial government to retract the education tax assessment base, so as to provide more room for municipal taxation.
That request collides with the Alberta Catholic separate school constitutional right to a taxation assessment base founded
in constitutional provisions, legislation and case law.
In Alberta, the Constitution Act, 1867, the North-West Territories Acts from 1875 to 1898, the North-west Territories
Ordinances, 1901, chapters 29 and 30, the Alberta Act, 1905 and the Charter of Rights and Freedoms, section 29, set out a
comprehensive constitutional and statutory framework with respect to those rights. It is clear from those provisions that
Alberta is granted plenary rights over education, subject to the protection of minority denominational education rights
and those non-denominational rights essential for the protection of denominational rights. Although those rights are not
frozen in time, nor should be comprehensively listed, they include at least the right or privilege to form a new separate
school district and expand existing districts, the right or privilege to levy assessments upon the ratepayers of the separate
school district, and the right or privilege not to be liable to assessments levied by any party other than the Separate school
district. The mechanism and method for separate Catholic schools to access their taxation base is set out in detail in the
School Assessment Ordinance, 1901, ch. 30, which reinforces the provisions of the School Ordinance, 1901, ch. 29,
granting the right to a school assessment base.
The leading case in Alberta with respect to the right to an assessment base is the PSBAA case. In that case an important
distinction was made between section 17(1) Alberta Act rights and section 17(2) Alberta Act rights, the former protecting
only separate electors, and directed only to protect property assessment support, and the latter protecting both separate
and public school electors, guaranteeing equity and fairness in funding as between their boards. In Alberta, therefore,
there are two distinct constitutional rights; the right to access the property assessment base for financial support, and the
right to equity and fairness in funding. The Court of Appeal of Alberta clearly held that separate Catholic boards had a
"special constitutional status" and an absolute right to "requisition taxes directly from ratepayers. Such a right is granted
only to separate boards, to protect them from the "tyranny of the majority." Justice Berger specifically said that "the right
of the separate schools to tax their supporters was part of the bundle of protected rights and privileges" to which they
were constitutionally entitled and that "the right of separate schools to tax and spend is . . . inviolable" to such an extent
that the provincial government has no right to regulate how the funds from the opted-out assessment base may be spent
by Catholic separate boards. The Supreme Court of Canada agreed that separate school boards have a special
constitutional status which allows them "to requisition taxes directly from ratepayers."
In Ontario, the constitutional scheme and legislative scheme are different, as was made evident in that province in the
OECTA case which interpreted the constitutional protections granted to separate school supporters in Ontario, as set out
in the Scott Act. The Scott Act does not have as strict a division between the right to an assessment base and the right to
equity and fairness, and did not constitutionally incorporate two separate ordinances, differentially protecting both
constitutional rights, as in Alberta. In addition, the Ontario legislation considered in the OECTA case specifically preserved
the right to a school board tax assessment base, a system of taxation declarations, assessments of property for education
taxes, the setting of mill rates and the levying and collection of education taxes, dividing the taxes into separate and public
school pools. All that the legislation in Ontario did was to suspend the rights of boards to determine, levy and collect their
own taxes, based upon this continuing education tax scheme, so long as Catholic separate boards received a fair and
equitable distribution of taxes. The Trial Court held that, even in the face of the preservation of the school assessment
base, there was a breach of the rights of Catholic separate schools to directly determine, levy and collect their own taxes.
The Court of Appeal held that where the assessment base was specifically preserved by the legislation, and where there
was a temporary suspension of the right to direct taxation, the right of equity and fairness subsumed the right of direct
taxation. The Supreme Court of Canada recognized that as long as "property tax rates are still levied for school purposes
and collected by municipalities," and as long as "residential taxpayers continue to designate their education taxes for
either the public or separate system" the constitutional right to a denominational tax base has not been altered and the

suspension of the school boards' rights to raise funds through local taxation is not unconstitutional. The Supreme Court of
Canada specifically said that the "preservation of the assessment for school support, levying of property taxes for school
purposes, the collection of those taxes by municipalities and the ability of residential taxpayers to designate their
education taxes for a separate system," makes the taxation scheme in Ontario valid. The Supreme Court of Canada
declined to rule on what would occur if the legislation attempted to remove the educational tax assessment base
altogether.
As a result, there is no conflict between the PSBAA case and the OECTA case, and it is clear, constitutionally, legislatively
and in case law, that in Alberta, Catholic separate schools have dual constitutional rights to a declared property
assessment base (section 17(1) of the Alberta Act, 1905, and chapters 29 and 30 of the Ordinances of the North-west
Territories, 1901) and to equity and fairness in government funding (s.17(2)). Even in Ontario, where that distinction is not
as firm, the suspension of a direct right of taxation in school boards was only allowed in the context of the preservation of
the educational assessment base, the levying of property taxes for school purposes, the collection of those taxes by
municipalities and the designation of educational taxes for separate and public schools.
You may ask why Catholic separate schools would want to continue to access the tax assessment base, when it does not
make a financial difference to the overall funding of school boards. The following are nine important reasons for
continuing to access the tax assessment base:

1. It is a vital connection between school boards and their electors, especially those electors without children in the
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school system;
It provides a mechanism for direct accountability of school board trustees to their electors for the quality of
education provided;
It provides a clear link between taxation and representation, the most fundamental principal of any
democratically elected organization;
It creates a structural interest in the local school board, because of the investment required by the electors in
that board;
It supports board population projections which affect funding for new student places;
It supports the tradition of local decision-making with respect to public education, consistent with the
fundamental democratic principal of subsidiary;
It supports the conclusion of the Alberta Commission on Learning that there is need for an adequate source of
stable funding for the education system, affirming the role that the education property tax assessment base has
in enhancing public accountability for education;
The opted-out Catholic separate school declaration is a public record by electors of the extent of support for their
schools, providing the government with an indication of overall support and the strength of a publicly-funded
Catholic school system; and
It recognizes and affirms the constitutional right of opted-out Catholic separate school boards to collectively
access this assessment base through requisition by their elected boards, as specifically provided in section 93(1)
of the Constitution Act, 1867, section 17(1) of the Alberta Act, 1905, and section 29 of the Charter of Rights and
Freedoms, as interpreted and affirmed recently by the Supreme Court of Canada in the PSBAA and OECTA cases.

